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"Colonel 3 | Campbell of Barcaldine, 


"*_$ 


* Tv 1. a T 0 


the PETITION of Duncan Macdonald writer 

wan Edinburgh, one of the truſtees, and factor for 

ebe other 37g of the deceaſed Matthew Maca- 
- en e in Edinburgh, _ 


1 un reſpondent, amoaſt many. TURE was called 
= in an action before this court, at the inſtance of 

5 the petitioner, concluding againſt him for pay- 
ment of the ſum of L, 73 : 4: 61 Sterling, as the 
ance of an account of L. 133 4 : 62 Sterling, ſaid to have 
u due by che reſpondent to the deceaſed Matthew Merr- 


Wu having. obtained decreet in abſence, a repre- 
nas preferred upon che part of the reſpondent; in 
Moch, chats be acknowledged one and all of the furniſh- 

P. et he abſolutely denied heing due the balance charged 
3 at he acknowledged to be reſting the ſum of L. 13, 
44. 67 d. Sterling, of which be always was, and ſtill is, will- 
ing ts make inſtant — but that the remainder of the 


account 


| | [ 2 ] 
account had been formerly paid b fan Iry.partial ,payments 
FT: of A 2 5 25 L. 60 Sterling, Mr Macs 


liſter had negleQed to give credit to the N and. chat 
ee iller, for | ak years before bis death, had been 
itz och 4 Heheron of mind, as to have occafioned--frequen 
miſtakes of this Kind, ſo therefore the, reſpondent would be, 
forpiven for pleading the triennial eee mores 
probationis, the laſt article of the account ſued for being con- 
1 more than three years prior to the date of this ac- 
n 8 eg 191010q,. 21D 
This repreſentation being appointed to be anſwered, the 
purſuer was pleaſed to produce, alongſt with his anſwers, a 
letter from the reſpondent. to him, of the following tenor, 
* Barcaldine, November 21. 1768. Sir, Yours of the 11th 
current have received; and ſhall be in town in February, 
_ « when 1 will ſettle my account with the late Mr Macaliſter, 
Das it canntiot be done without I am on the.ſpor, (Signed) 
% Alexander Campbell,” an 
"Upon adviſing this repreſentation, with anſwers, replies, aud 
duplies, the Lord Auchinleck Ordinary, was pleaſed to pro- 
nounce the following interlocutor. Having conſidered this 
«.*repreferitation, anſwers, replies, and duplies, finds, That 
„tlie defender des not deny any of the articles of the ac- 
count libeſled on, and that his letter of the 21ſt of No- 
vember 1768, bears only a promiſe to ſettle accounts; yet 
as that letter bears date after the preſcription of three years 
**. fromthe Jaſt article was run, conſequently, in ſettling the ac- 
counts, the defender did not paſs from his legal exceptions; 
and that the defender, when he acknowledges the furniſh- 
*.1hgs, avers, that, he paid L. 120 in part, and the purſuet 
* does not offer to redargue that allegation by the defender's 
„write or oath, Tuſtaing the defence to the extent of L. 120: 
* but flyds the Uefender hable forthe balance of L. 13: 4: 6 


_ * Sterling,” with; intereſt. from du ach February 1765, be. 
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e Dar def be bt raff of ft Aeon 3 al . 
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D gt in IC A 


"oAphinft this inter 
e & *T : C3) 414) : RE 11 
— VE etakon to be anfwered, and the anſwers pegially 


t aſſ- 
ed from any objections he had againſt the extent of ; . 
5 "adheres" to the former interlocutor, and refuſes the defire of | . 
RO — 4 
. The purſuer, not yet ſatisfied with theſe two interlocutors, 
r which in themſelves contain moſt ſolid and unanſwerable ar- 
5 WY gonfenits againſt a poſſibility of alteration; thought proper to 
bring tbem again under the Lord Ordinary's review, by an- 
ober repreſentation ; alongſt with which he produced a let- 
| er from the reſpondent Mr Macaliſter, of the following 2 
. 0 


14 
N chi dueſtion. ee e 16, 


d as ſend; ſo char it may Ce Get th th 


bp 
pl acconbr, as I am ts el my” ACcopnys 


Re 
08 Mey 7 oe nt chat time, and \ Wi, fend ou u caſh, "Send 
rhe Ki 1215 to. a 9 5 hi, "as 1 55 i 


ofs” &c. 


4 e {0 this letter and pada | cb 9 | 


Nov, 17, * ordained the ſame to be anſwered ; ; and. the pain 


made 57 Ll ab; gap Macaliſter himſelf at Edinburgh, in 
e month of November or December 1765 ; and that the re- 
ondent had a moſt, diſtinct remembrance of this fact, from 

- the following circutnſtance, viz, that part of the money pail 
at this time to Matthew Macaliſter, Ke got from his agent 


at nt for e on Mr. Hoy page at * 


«„ 


lars, he e pon, a 2060 1 2 0 Serie and anſwers, wal 


Dec. 15.1770. = 0 pr 7 4 1s interJocutor,  * Having again con- 
745 A repre entation, with the anſwers, an * w 
66 erter 
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18817 
« letters now founded on by the purſuer by the defender 
«the "deceaſed Mr Macaliſter in the 1765, which, while 


«commiſſioning certain goods therein n likewiſe 
* defires him to ſend his account, telling him, he was to 
6 per caſh, and therefore defirey the account to be ſent in a 
few days after, is not ſufficient to make the claim laſt for 
Forty, years; but that the ſame not having been ſued for 
a RR Three years of the laſt article, is now only t9 be 


cedure which gave rife to this queſtion, and havin 
noth recited the judgements of the Lord Ordinary, which 


3+ 
ceed, and in themſelves contain arguments in 7 Uk 


for the reſpondent to trouble your Lordſhips with many, wor 
vpon'rhis eie. | 


The plea of preſcription, in itſelf fp far from being ani, o- 


dious one, (as ftated in the perition), is, on the contrary, 
founded on natural equity alone, and is the cardinal feco- 
ay to winkind againſt perpetual clains, and eternal Jow- 


"The reſpondent, however, in the preſerit caſe, would have 
had no occaſion to reſort to this plea of preſcription, had it 
not been for Mr Macalifter's Seeta eden for ſeveral 
years before his death, which made him moſt irregular in 
keeping of his accounts, and Pan apt to negleR giving 
[I cr 


f 
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edit for payments that had been made Hit An in evi. 
c of chis averment, the reſpondent (if p per or compe. 
tent), need only appeal to the perſonal experience of one df 
Mr Macaliſter's truſtees, the gentleman Who ligns the peu. 
tion, who well Enows that this is not thie firſt ö ſeyeral im 
Nances where Vir Macaliſter's demands haveibeen paid. bþ 
the production of either his own receipt, or abe 
count. 1 | FOOT! 18 18 
The e in bis argument on the impott of the 2d 
1 579; introducing triennial preſcriptions, has proceeded al 
together upon a miſapprehenſion of the import of that a& 
vrhich is by no means founded upon the preſumption, that x 
debt was never due, beoauſe not demanded within a certain 
| time; bur, on the contrary, it proceeds upon this preſump- 
tion, that a debt, though once juſtly due, has been already 
paid, if the creditor ſhall not demand payment thereof du- 
ring the ſpace of three years from the date of the laſt article 
of contraction. As it cannot be ſappoſed, that debts of this 
kind will be allowed to lie over for more than three years, 
without either bringing an action for payment, or elſe obtain- 
ing a written ſecurity therefor from the debtor; hence it fol 
lows, that if che three years ſhall be allowed to 'elapfe, the 
preſumption of payment becomes preſumptiv juris, et d 
jure, et ſex Ju, fuper prefumpto, ſo far as relates to the mea 
oof. 


19 to the reſpondent's letters, ud on by the petition 
er, the one of date 22d January 1765, While the account 
was current, a nd the other of date the 21ſt November 1768, 
long after the Aten preſcription was run, the Lord Ordi- 
nary's interlocutors already recited have given ſuch ſatisfacto- 
ry and convincing, reaſons why theſe letters ſhould have no 
influence on the ' preſent queſtion,” that it would be altoge- 
ther i ure 55 hg: reſ! ON to ſay one word more on that 
„ | 


4 - 


7 

I u, Ahershige remains with the reſpopdeotonakeiner. 
the, two decyions, mentioned in the peution, in ly ppore, 
pr maintained by che purſuer. eis yioo bon (2021 
12 gi 720 caſe,. Dickſon. contra Macaulay. the reſpon· 
ly, apprehend, that it differs tato cala from 
* 1 For there the queſtion was not as to 
a merchant's, open account, or or hom ſoon 
— += ould preſcribe quoad modum proband: ; but the 
caſe Emply thus: One Cockburn, who was neither a 
merchant, nor a perſon who kept boarders, upon a letter of 
gedit from one Macaulay, promiſing repayment of what, he 
ſhould. lay gut on his wife s account, had, in conſequence. 
thereof, entertained her in his houſe, and laid out - ſundry. 
lifferear ſums of money upon her behoof ; for all which 
Cockburn's. executrix brought an action for payment more 
than three years after the date of the outlay. — There the 
court, moſt properly found, That as the lady had been enter- 
tained, and the money * for her upon the faith of 
this letter of credit alone, in the ſame way as if it had been 
2 bill, bond, or promiſſory note, ſo therefore this demand 
could not fall under the triennial preſcription of merchants 
accounts, &c.. and conſequently action fell to be ee 
thereon, even after the lapſe of three years. 
In the preſent caſe, however, the action for payment is 
brought upon the evidence of a merchant's books alone, and 
that too for furniſhings in the way of his buſineſs, which 
it is not to be ſuppoſed that he would have allowed to lie over 
unpaid, or at leaſt undemanded, for more than the ſpace of 

three years after his cuſtomer had ceaſed to take any furniſh- 

ings from him. 

As to the other deciſion mentioned by the petitioner, viz. 
that of Elliot contra Veitch, neither can it in any degree ap- 
phy to the caſe in queſtion, For, 1m0, There the debtor bim- 
ſelf in the account was dead, ſo that his oath could not be. 
| obtained 


i. 


hr 


1 5. a. 


— 
cd * 


1 
obtained in order to afcertain the account till reſting. 
His repreſentatives, who were defenders in that action, 
not pretend to ſay, that any part of the account fued hay ha 
been paid, and | at the defunct᷑s letter, founded on, related 
to à balance ſtill reſting ; ſo that the letter acknowledging 2 
lebt to be due, muſt neceſſarily relate to the whole a 
and not to any balance thereof. In the preſent caſe, hans 
ver, the debtor is ſtill alive, and willing to give his dab 
and, adh, There is an acknowledged balance , to which 
and to which alone, his letter promiſing to ſettle accounts! 
does relate. 

Upon the whole, therefore, the reſpondent can entertain du 
doubt that yur Lordſhips will refuſe the deſire of the peti 
tion, and adhere to the Lord n 8 interlocutors com 
plained « of. | 


ales where, or | 
WALTER CAMPBELL! 


* | 
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